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the concerned operating administra-
tion as provided in § 26.11. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 
5098, Jan. 28, 2011] 

§ 26.53 What are the good faith efforts 
procedures recipients follow in situ-
ations where there are contract 
goals? 

(a) When you have established a DBE 
contract goal, you must award the con-
tract only to a bidder/offeror who 
makes good faith efforts to meet it. 
You must determine that a bidder/of-
feror has made good faith efforts if the 
bidder/offeror does either of the fol-
lowing things: 

(1) Documents that it has obtained 
enough DBE participation to meet the 
goal; or 

(2) Documents that it made adequate 
good faith efforts to meet the goal, 
even though it did not succeed in ob-
taining enough DBE participation to 
do so. If the bidder/offeror does docu-
ment adequate good faith efforts, you 
must not deny award of the contract on 
the basis that the bidder/offeror failed 
to meet the goal. See Appendix A of 
this part for guidance in determining 
the adequacy of a bidder/offeror’s good 
faith efforts. 

(b) In your solicitations for DOT-as-
sisted contracts for which a contract 
goal has been established, you must re-
quire the following: 

(1) Award of the contract will be con-
ditioned on meeting the requirements 
of this section; 

(2) All bidders/offerors will be re-
quired to submit the following infor-
mation to the recipient, at the time 
provided in paragraph (b)(3) of this sec-
tion: 

(i) The names and addresses of DBE 
firms that will participate in the con-
tract; 

(ii) A description of the work that 
each DBE will perform; 

(iii) The dollar amount of the partici-
pation of each DBE firm participating; 

(iv) Written documentation of the 
bidder/offeror’s commitment to use a 
DBE subcontractor whose participation 
it submits to meet a contract goal; 

(v) Written confirmation from the 
DBE that it is participating in the con-
tract as provided in the prime contrac-
tor’s commitment; and 

(vi) If the contract goal is not met, 
evidence of good faith efforts (see Ap-
pendix A of this part); and 

(3) At your discretion, the bidder/of-
feror must present the information re-
quired by paragraph (b)(2) of this sec-
tion— 

(i) Under sealed bid procedures, as a 
matter of responsiveness, or with ini-
tial proposals, under contract negotia-
tion procedures; or 

(ii) At any time before you commit 
yourself to the performance of the con-
tract by the bidder/offeror, as a matter 
of responsibility. 

(c) You must make sure all informa-
tion is complete and accurate and ade-
quately documents the bidder/offeror’s 
good faith efforts before committing 
yourself to the performance of the con-
tract by the bidder/offeror. 

(d) If you determine that the appar-
ent successful bidder/offeror has failed 
to meet the requirements of paragraph 
(a) of this section, you must, before 
awarding the contract, provide the bid-
der/offeror an opportunity for adminis-
trative reconsideration. 

(1) As part of this reconsideration, 
the bidder/offeror must have the oppor-
tunity to provide written documenta-
tion or argument concerning the issue 
of whether it met the goal or made ade-
quate good faith efforts to do so. 

(2) Your decision on reconsideration 
must be made by an official who did 
not take part in the original deter-
mination that the bidder/offeror failed 
to meet the goal or make adequate 
good faith efforts to do so. 

(3) The bidder/offeror must have the 
opportunity to meet in person with 
your reconsideration official to discuss 
the issue of whether it met the goal or 
made adequate good faith efforts to do 
so. 

(4) You must send the bidder/offeror a 
written decision on reconsideration, 
explaining the basis for finding that 
the bidder did or did not meet the goal 
or make adequate good faith efforts to 
do so. 

(5) The result of the reconsideration 
process is not administratively appeal-
able to the Department of Transpor-
tation. 
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(e) In a ‘‘design-build’’ or ‘‘turnkey’’ 
contracting situation, in which the re-
cipient lets a master contract to a con-
tractor, who in turn lets subsequent 
subcontracts for the work of the 
project, a recipient may establish a 
goal for the project. The master con-
tractor then establishes contract goals, 
as appropriate, for the subcontracts it 
lets. Recipients must maintain over-
sight of the master contractor’s activi-
ties to ensure that they are conducted 
consistent with the requirements of 
this part. 

(f)(1) You must require that a prime 
contractor not terminate a DBE sub-
contractor listed in response to para-
graph (b)(2) of this section (or an ap-
proved substitute DBE firm) without 
your prior written consent. This in-
cludes, but is not limited to, instances 
in which a prime contractor seeks to 
perform work originally designated for 
a DBE subcontractor with its own 
forces or those of an affiliate, a non- 
DBE firm, or with another DBE firm. 

(2) You may provide such written 
consent only if you agree, for reasons 
stated in your concurrence document, 
that the prime contractor has good 
cause to terminate the DBE firm. 

(3) For purposes of this paragraph, 
good cause includes the following cir-
cumstances: 

(i) The listed DBE subcontractor fails 
or refuses to execute a written con-
tract; 

(ii) The listed DBE subcontractor 
fails or refuses to perform the work of 
its subcontract in a way consistent 
with normal industry standards. Pro-
vided, however, that good cause does 
not exist if the failure or refusal of the 
DBE subcontractor to perform its work 
on the subcontract results from the 
bad faith or discriminatory action of 
the prime contracor; 

(iii) The listed DBE subcontractor 
fails or refuses to meet the prime con-
tractor’s reasonable, nondiscrim-
inatory bond requirements. 

(iv) The listed DBE subcontractor be-
comes bankrupt, insolvent, or exhibits 
credit unworthiness; 

(v) The listed DBE subcontractor is 
ineligible to work on public works 
projects because of suspension and de-
barment proceedings pursuant 2 CFR 

Parts 180, 215 and 1,200 or applicable 
state law; 

(vii) You have determined that the 
listed DBE subcontractor is not a re-
sponsible contractor; 

(vi) The listed DBE subcontractor 
voluntarily withdraws from the project 
and provides to you written notice of 
its withdrawal; 

(vii) The listed DBE is ineligible to 
receive DBE credit for the type of work 
required; 

(viii) A DBE owner dies or becomes 
disabled with the result that the listed 
DBE contractor is unable to complete 
its work on the contract; 

(ix) Other documented good cause 
that you determine compels the termi-
nation of the DBE subcontractor. Pro-
vided, that good cause does not exist if 
the prime contractor seeks to termi-
nate a DBE it relied upon to obtain the 
contract so that the prime contractor 
can self-perform the work for which 
the DBE contractor was engaged or so 
that the prime contractor can sub-
stitute another DBE or non-DBE con-
tractor after contract award. 

(4) Before transmitting to you its re-
quest to terminate and/or substitute a 
DBE subcontractor, the prime con-
tractor must give notice in writing to 
the DBE subcontractor, with a copy to 
you, of its intent to request to termi-
nate and/or substitute, and the reason 
for the request. 

(5) The prime contractor must give 
the DBE five days to respond to the 
prime contractor’s notice and advise 
you and the contractor of the reasons, 
if any, why it objects to the proposed 
termination of its subcontract and why 
you should not approve the prime con-
tractor’s action. If required in a par-
ticular case as a matter of public ne-
cessity (e.g., safety), you may provide a 
response period shorter than five days. 

(6) In addition to post-award termi-
nations, the provisions of this section 
apply to preaward deletions of or sub-
stitutions for DBE firms put forward 
by offerors in negotiated procurements. 

(g) When a DBE subcontractor is ter-
minated, or fails to complete its work 
on the contract for any reason, you 
must require the prime contractor to 
make good faith efforts to find another 
DBE subcontractor to substitute for 
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the original DBE. These good faith ef-
forts shall be directed at finding an-
other DBE to perform at least the same 
amount of work under the contract as 
the DBE that was terminated, to the 
extent needed to meet the contract 
goal you established for the procure-
ment. 

(h) You must include in each prime 
contract a provision for appropriate ad-
ministrative remedies that you will in-
voke if the prime contractor fails to 
comply with the requirements of this 
section. 

(i) You must apply the requirements 
of this section to DBE bidders/offerors 
for prime contracts. In determining 
whether a DBE bidder/offeror for a 
prime contract has met a contract 
goal, you count the work the DBE has 
committed to performing with its own 
forces as well as the work that it has 
committed to be performed by DBE 
subcontractors and DBE suppliers. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 
5098, Jan. 28, 2011] 

§ 26.55 How is DBE participation 
counted toward goals? 

(a) When a DBE participates in a con-
tract, you count only the value of the 
work actually performed by the DBE 
toward DBE goals. 

(1) Count the entire amount of that 
portion of a construction contract (or 
other contract not covered by para-
graph (a)(2) of this section) that is per-
formed by the DBE’s own forces. In-
clude the cost of supplies and materials 
obtained by the DBE for the work of 
the contract, including supplies pur-
chased or equipment leased by the DBE 
(except supplies and equipment the 
DBE subcontractor purchases or leases 
from the prime contractor or its affil-
iate). 

(2) Count the entire amount of fees or 
commissions charged by a DBE firm for 
providing a bona fide service, such as 
professional, technical, consultant, or 
managerial services, or for providing 
bonds or insurance specifically re-
quired for the performance of a DOT- 
assisted contract, toward DBE goals, 
provided you determine the fee to be 
reasonable and not excessive as com-
pared with fees customarily allowed for 
similar services. 

(3) When a DBE subcontracts part of 
the work of its contract to another 
firm, the value of the subcontracted 
work may be counted toward DBE 
goals only if the DBE’s subcontractor 
is itself a DBE. Work that a DBE sub-
contracts to a non-DBE firm does not 
count toward DBE goals. 

(b) When a DBE performs as a partic-
ipant in a joint venture, count a por-
tion of the total dollar value of the 
contract equal to the distinct, clearly 
defined portion of the work of the con-
tract that the DBE performs with its 
own forces toward DBE goals. 

(c) Count expenditures to a DBE con-
tractor toward DBE goals only if the 
DBE is performing a commercially use-
ful function on that contract. 

(1) A DBE performs a commercially 
useful function when it is responsible 
for execution of the work of the con-
tract and is carrying out its respon-
sibilities by actually performing, man-
aging, and supervising the work in-
volved. To perform a commercially 
useful function, the DBE must also be 
responsible, with respect to materials 
and supplies used on the contract, for 
negotiating price, determining quality 
and quantity, ordering the material, 
and installing (where applicable) and 
paying for the material itself. To de-
termine whether a DBE is performing a 
commercially useful function, you 
must evaluate the amount of work sub-
contracted, industry practices, whether 
the amount the firm is to be paid under 
the contract is commensurate with the 
work it is actually performing and the 
DBE credit claimed for its performance 
of the work, and other relevant factors. 

(2) A DBE does not perform a com-
mercially useful function if its role is 
limited to that of an extra participant 
in a transaction, contract, or project 
through which funds are passed in 
order to obtain the appearance of DBE 
participation. In determining whether 
a DBE is such an extra participant, you 
must examine similar transactions, 
particularly those in which DBEs do 
not participate. 

(3) If a DBE does not perform or exer-
cise responsibility for at least 30 per-
cent of the total cost of its contract 
with its own work force, or the DBE 
subcontracts a greater portion of the 
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